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Decisions of the United States 
Court of International Trade 


(Slip Op. 89-96) 


WIELAND WERKE, AG, ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
AMERICAN BRASS, ET AL., DEFENDANT-INTERVENORS 


Court No. 87-04-00575 


The record supports the International Trade Commission’s determination that 
even if West German imports are perceived to be of a higher quality, there was a 
reasonable overlap in competition between West German and other imported and do- 
mestic brass so that cumulation was appropriate. 

[Judgment for defendant.] 


(Decided July 10, 1989) 


Arnold & Porter (Richard A. Johnson and Christopher M.E. Painter) for plaintiff. 
Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 


Commercial Litigation Branch, Civil Division, United States Department of Justice 
(M. Martha Ries); Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant Gen- 
eral Counsel, United States International Trade Commission (Calvin H. Cobb, III and 
Jack M. Simmons, IID for defendant. 

Collier, Shannon & Scott (David A. Hartquist, Jeffrey S. Beckington and Kathleen 
Weaver Cannon) for defendant-intervenors. 


DiCar.o, Judge: Plaintiffs move pursuant to Rule 56.1 of the 
Rules of this Court to challenge the decision of the United States In- 
ternational Trade Commission to cumulate less than fair value im- 
ports of brass sheet and strip from West Germany with other 
dumped and subsidized imports and thus determine that an indus- 
try in the United States is materially injured by reason of the 
cumulated imports. Certain Brass Sheet and Strip from France, Ita- 
ly, Sweden, and West Germany, Inv. Nos. 701-TA-270 and 
731-TA-313, 314, 316 and 317 (Final), USITC Pub. 1951 (Feb. 1987). 
The Court has jurisdiction under 28 U.S.C. § 1581(c) (1982). 

Plaintiffs claim they are entitled to judgment on the record be- 
cause the Commission (1) erroneously and unlawfully cumulated 
imports notwithstanding conclusive evidence that high-quality West 
German brass does not compete with other investigated imports; (2) 
ignored compelling evidence that the domestic industry was highly 
cyclical; (3) relied on fatally flawed methodologies in making price 
comparisons which ignored substantial evidence in the record; and 
(4) failed to investigate discrepancies of material facts, to collect ad- 
ditional data needed to reach a reasoned conclusion, and to verify 
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questionable, self-serving information supplied by the domestic 
industry. 

The Court finds that (1) even if the Commission found that West 
German imports were of a higher quality, there is sufficient. evi- 
dence of a reasonable overlap in competition between West German 
brass sheet and strip and other imported and domestic brass prod- 
ucts to support the Commission’s determination to cumulate im- 
ported brass from West Germany with imports from Brazil, Canada, 
France, Italy, the Republic of Korea, and Sweden; (2) substantial ev- 
idence on the record as a whole supports the Commission’s determi- 
nation that the domestic industry was materially injured “by rea- 
son of” investigated imports; (3) the Commission’s price compari- 
sons are not “fatally flawed;” and (4) the Commission conducted an 
adequate investigation. fy 


Discussion 


I. Competition: 


Plaintiffs submit that there is no substantial evidence to support 
cumulation of West German brass sheet and strip with other im- 
ports, and that if the Commission had examined the causal effects 
of West German imports alone, it would have found that those im- 
ports were not causing any harm to the domestic industry. 

To invoke the cumulation statute, the imports to be cumulated 
must compete with one another and with the domestic like products 
they allegedly injure. 19 U.S.C. § 1677(7\C\iv) (Supp. V 1987); 
Mock, Cumulation of Import Statistics in Injury Investigations 
before the International Trade Commission, 7 Nw. J. Int'l & Bus. 
433, 441 (1986). Since there is no dispute that West German brass 
competed with domestic brass, the issue in this case is limited to re- 
view of the Commission’s determination that West German brass 
competed with other imports. 

In analyzing whether imports competed with each other, the 
Commission considered: (1) the degree of fungibility between prod- 
ucts; (2) the presence of sales or offers to sell in the same geographic 
markets; (3) the existence of common or similar channels of distri- 
bution; and (4) the simultaneous presence of imports in the market. 
Certain Brass Sheet and Strip from Brazil, Canada, and the Repub- 
lic of Korea, Inv. Nos. 701-TA-269 and 731-TA-311, 312, and 315 
(Final), USITC Pub. 1930, at 12-13 (Dec. 1986). The Commission 
states that these factors are not exhaustive and that no single fac- 
tor is determinative. Jd. Rather, the factors are analyzed to deter- 
mine whether there is a “reasonable overlap” in competition. 
Granges Metallverken AB v. United States, 13 CIT ——, Slip Op. 
89-80, at 12 (June 7, 1989); Fundicao Tupy, S.A. v. United States, 12 
CIT ——, 678 F. Supp. 898, 902 (1988), aff'd, 859 F.2d 915 (Fed. Cir. 
1988). Completely overlapping markets are not required. Florex v. 
United States, 13 CIT ——, 705 F. Supp. 582, 592 (1989). 
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Plaintiffs argue that the Commission “completely overlooked and 
ignored substantial evidence” that German brass is not fungible 
with other imports because it competes in a separate, high-quality, 
special characteristic submarket not served by other imports. See R. 
List 1, Doc. 201; USITC Pub. 1951 at A78-79. Plaintiffs argue that 
the lack of competition is “even clearer” because the German pro- 
ducers offer their customers “just in time” deliveries, special physi- 
cal characteristics, and consistent quality control which other im- 
ports cannot match. Plaintiffs’ Motion for Judgment on the Record, 
at. 16 n.5. In the absence of substantial evidence of direct competi- 
tion between West German and other imports, plaintiffs argue that 
the Commission’s decision to cumulate was unlawful. 

The Commission analyzed competition with respect to standard 
brass sheet and strip by comparing sales of nine categories of brass 
products, with dimensions identified by the Commission as common 
denominators in the industry. USITC Pub. 1951 at A58, A59, B42; 
Granges Metallverken, 13 CIT at ——, Slip Op. 89-80, at 19-20. 
Sales data were available for West German imports in eight of the 
nine standard categories: products 1 (builder’s hardware), 2 (slitting 
stock 0.02 to 0.25 inch thick), 3 (communications and electronics 
0.010 inch to 0.013 inch thick); 5 (slitting stock .016 to .0199 inch 
thick); 6 (reroll .0061 to .012 inch thick); 7 (reroll .081 to .125 inch 
thick); and 9 (lamp shells and ‘sockets, 0.011 inch to 0.016 inch 
thick). USITC Pub. 1951 at A58-59, A76-77. Importers sold all of 
these standard products during the period of investigation. Product 
1, was sold by West German, Brazilian, French, Italian, Korean, and 
Swedish producers. R. List 2, Doc. 731 at A97, B36; Brazil, Canada, 
and Korea, USITC Pub. 1930 at A62. Product 2 was sold by West 
German, Brazilian, Canadian, French, Italian, Korean, and Swedish 
producers. R. List 2, Doc. 73, at A95 (table 23); B37 (table E2); Bra- 
zil, Canada, and Korea, USITC Pub. 1930 at A60 (table 23). Product 
3 was sold by West German, French, Italian, Korean, and Swedish 
producers. R. List 2, Doc. 73, A100, A104; B38 (table E3). Product 4 
was sold by West German, Brazilian, French, Italian, and Korean 
producers. Jd. at A98 (table 26); B39 (table E4); Brazil, Canada, and 
Korea, USITC Pub. 1930 at A63. Product 5 was sold by West Ger- 
man, Brazilian, Canadian, Italian, Korean, and Swedish producers. 
R. List 2, Doc, 73, at A96 (table 24); B40 (table E5); Brazil, Canada, 
and Korea, USITC Pub. 1930 at A61. Product 6 was sold by West 
German and French producers. R. List 2, Doc. 73, at A98 (table 26); 
B41 (table E6). Product 7 was sold by West German, French, and 
Italian producers. Jd. at B42 (table E7). Product 9 was sold by West 
German, Brazilian, French, and Korean producers. Jd. at A99; B44 
(table E9); Brazil, Canada, and Korea, USITC Pub. 1930 at A63. 

Despite this evidence, plaintiffs argue that high-quality German 
brass is not fungible with other imports because there is a distinct 
high-quality submarket comprised of end-users who require special 
quality or special characteristics for their particular products or ap- 
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plications. See R. List 1, Doc. 201, exhibit 2 5. These purchasers use 
brass to manufacture computers, aerospace products, fasteners, hol- 
loware, connectors, and other high-technology applications. R. List 
1, Doc. 201, exhibit 3 3. Plaintiffs argue that this submarket re- 
quires brass of the highest quality in terms of tolerances, surface, 
chemical and physical conditions, and other specific properties: 


For example, the building hardware sector needs highly pol- 
ished, mirror brass for some products. Suitable brass * * * is 
available from [only] the West Germans or domestic producers. 
Others need the high-quality brass, often with unique specifica- 
tions, to permit the efficient and trouble-free operation of so- 
phisticated machinery which often operate[s] at high speeds 
and require[s] extremely precise tolerance even though the fin- 
ished product itself does not require high-quality brass. 


Plaintiffs’ Motion for Judgment on the Record, at 19-20. 

Plaintiffs assert that only brass manufactured by German compa- 
nies, a handful of domestic producers, the Japanese, and the Swed- 
ish producers can compete in this submarket because other imports 
lack the quality and special characteristics needed to compete. R. 
List 1, Doc. 201, exhibit 2 3-4; exhibit 3 10-11. The record indi- 
cates, however, that finished West German brass competed for the 
same sales as imports from Brazil, Italy, Korea, and Sweden. See 
Defendant’s Response to Motion for judgment on the Record, at 
27-28 (citations to confidential record omitted). German reroll 
brass, characterized by “wider size ranges, less stringent surface re- 
quirements, and looser dimensional tolerances,” also competed with 
French reroll brass in product categories 6 and 7. R. List 2, Doc. 73 
at B41-42. 

Plaintiffs also argue that high-quality German brass does not 
compete with high-quality Swedish brass because Swedish imports 
“are sold overwhelmingly to special end-use markets not served by 
German imports.” R. List 1, Doc. 201, exhibit 2 12; R. List 1, Doc. 
266, at 4; R. List 2, Doc. 73, at 20. The record indicates, however, 
that (i) the Swedes and West Germans both exported standard prod- 
ucts 1, 2, 3 and 5, and (ii) at least 4 purchasers bought from both 
Swedish and West German producers during the period of investiga- 
tion. Defendant’s Response to Motion for Judgment on the Record, at 
26-27 (citations to confidential record omitted). 

The Commission states further that 


the record indicates that finished West German imports and 
imports from Brazil, Italy, Korea, and Sweden all competed for 
the same sales. For example, one purchaser of West German 
products also purchased products from Italy and Korea, a sec- 
ond purchased products from West Germany and Brazil, while 
a third purchased products from West Germany as well as Italy 
and Sweden. * * * Unlike Fundicao, in this case the evidence is 
uncontested that the same domestic users of brass purchased 
brass from several importers. 
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Defendant’s Response to Motion for Judgment on the Record, at 
27-28 (citations to confidential record omitted). 

Plaintiffs state that the fact that there are a few purchasers who 
buy both from West German producers and other investigated coun- 
tries is not dispositive because these customers purchase each im- 
ported product for different uses—German products for high-quality 
or special specifications use and all other imports for less critical 
uses. Plaintiffs argue that “the uses, and consequently the competi- 
tion between suppliers, are distinct.” Plaintiffs’ Motion for Judg- 
ment on the Record, at 19 n.9. 

The Commission states that in this case, however, the multiple 
sourcing data is buttressed by substantial evidence that (i) purchas- 
ers specifically interested in quality often purchased brass from sev- 
eral foreign suppliers, and (ii) purchasers frequently bought West 
German imports based on price or availability, not quantity: 


Purchasers interested primarily in quality purchased brass 
from a variety of import suppliers. One such purchaser, for ex- 
ample, bought brass from Brazil, Canada, Sweden and West 
Germany, as well as from domestic suppliers. A second pur- 
chaser bought brass from domestic, Swedish and West German 
suppliers because quality was its main concern. A third pur- 
chased imported brass from Italy, Sweden and West Germany 
based on price and quality. Two distributors reported that im- 
ports from West Germany, Sweden, France and Italy had com- 
parable superior finish, which is one measure of high quality. 
Two end users indicated that West German and Swedish gauge 
control, another measure of quality, was comparable. Converse- 
ly, West German brass purchasers cited reasons for sourcing 
decisions other than quality. For example, one West German 
import purchaser’s primary sourcing factor was price. Four oth- 
er purchasers bought West German brass because it was lower 
priced than domestic brass. 

Several purchasers commented that imports are equivalent 
in quality either to West German or domestic brass. One pur- 
chaser stated flatly that West German, Brazilian and U.S. brass 
products were of equivalent quality. 

Finally, if the West German product quality were as signifi- 
cant as plaintiffs claim, one would expect the West German 
producers consistently to have charged a premium price for 
their product. In fact, the record shows the West Germans fre- 
quently had to price their products equal to or below the price 
of comparable products offered by other importers. It is quite 
clear that West German imports “reasonably overlapped” with, 
and indeed, competed directly against, other subject imports. 


Defendant’s Response to Motion for Judgment on the Record, at 
28-30. 

Even if domestic purchasers perceived West German brass to be 
of a higher quality, this does not contravene the Commission’s de- 
termination on this record that West German brass competed with 
other imported brass in the standard categories. Nor does the re- 
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cord establish that domestic purchasers would pass up higher quali- 
ty brass available for less than inferior products of other foreign 
and domestic manufacturers. Competition consists of rivalry in the 
marketplace, where goods will be purchased from those who provide 
“the most for the money.” Granges Metallverken, 13 CIT at ——, 
Slip Op. 89-80 at 12 (quoting J.P. Friedman, Dictionary of Business 
Terms 109 (1987)). The record supports both the Commission’s find- 
ing of competition among imported brass and its determination to 
include West German imports in its cumulative analysis. 

The Court finds that the Commission did consider the West Ger- 
man producers’ arguments. The court affirms the Commission’s con- 
clusion to cumulate because there~is sufficient evidence in the re- 
cord as a whole of a reasonable overlap in competition among West 
German and other imports. 


II. Causation of Material Injury: 

Since the Commission found that West German brass did compete 
with other imported and domestic brass, the Commission cumula- 
tively assessed the volume and effect of imports and determined 
that “the domestic industry is materially injured by reason of 
LTFV imports from France, Italy, Sweden, and West Germany and 
subsidized imports from France.” USITC Pub. 1951 at 13, 17. Plain- 
tiffs challenge the Commission’s determination that the domestic 
industry was injured by reason of the investigated imports. 

The plaintiffs’ arguments concerning the Commission’s causation 
analysis in this investigation have already been decided in 
LMI—La Metalli Industriale, S.p.A. v. United States, 13 CIT ——, 
Slip Op. 89-46 at 30-35 (Apr. 11, 1989), appeal filed, No. 89-1532 
(Fed. Cir. June 8, 1989). For the reasons expressed in LMI, the 
Court affirms the Commission’s determination that the cumulated 
imports were a cause of material injury to the domestic industry. 


III. Methodology in Conducting Investigations: 
A. Three Year Period of Investigation: 


Plaintiffs argue that the Commission overlooked evidence that 
the domestic brass industry is highly cyclical, and challenge the 
Commission’s conclusions that a three-year period of investigation 
was appropriate. 

The Commission has broad discretion to determine appropriate 
periods of investigation. British Steel Corp. v. United States, 8 CIT 
86, 93, 593 F. Supp. 405, 411 (1984), American Spring Wire Corp. v. 
United States, 8 CIT 20, 26, 590 F. Supp. 1273, 1279 (1984), aff'd 
sub. nom. Armco Inc. v. United States, 3 Fed. Cir. (T) 123, 760 F.2d 
249 (1985). In their extensive arguments before the Commission, 
however, the plaintiffs never claimed that the Commission abused 
its discretion in selecting an appropriate period of investigation. See 
R. List 2, Docs. 29, 45, 50, and 69. 
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Administrative exhaustion of remedies is generally required 
before a litigant will be allowed to raise a claim via a civil action. 
See 28 U.S.C. § 2637(d) (1982); Sharp Corp. v. United States, 837 F.2d 
1058, 1062 (Fed. Cir. 1988). The Court has found exceptions to the 
exhaustion doctrine when requiring exhaustion would be futile, a 
useless formality, or pursuit of a manifestly inadequate remedy. Al- 
hambra Foundry Co., Ltd. v. United States, 12 CIT ——, 685 F. 
Supp. 1252, 1256 (1988). The Court has also recognized exceptions 
where judicial interpretations of existing law are decided after the 
contested administrative determination, or where the agency did 
not adhere to controlling judicial precedents. Jd. An exception has 
also been found where arguments were based on facts available on- 
ly in the confidential administrative record and the plaintiff was 
not timely informed of the deadline for access to the confidential re- 
cord. Id. 

None of the recognized exceptions apply here. A reviewing court 
usurps the agency’s function when it sets aside a determination up- 
on a ground not previously presented and deprives the agency of an 
opportunity to consider the matter, make its ruling, and state the 
reasons for its action. United States v. L.A. Tucker Truck Lines, 
Inc., 344 U.S. 33, 37 (1952); Unemployment Compensation Comm’n of 
Alaska v. Aragon, 329 U.S. 143, 155 (1946); LMJ, 12 CIT at ——, 
Slip Op. 89-46 at 22. In this action, the Court finds it is appropriate 
to estop the plaintiffs from questioning the reasonableness of the 
period of investigation for the first time on review. See Copperweld 
Corp. v. United States, 12 CIT ——, 682 F. Supp. 552, 566-67 (1988). 


B. Industry Cycles: 

Plaintiffs claim the Commission “ignored” substantial evidence 
indicating that any apparent injury to the domestic industry was 
caused entirely by factors other than investigated imports, sug- 
gesting specifically the cyclical nature of the brass industry, the in- 
dustry’s long-term decline because other materials are being substi- 
tuted for brass, miniaturization which requires less brass, down- 
stream imports of finished brass products, and “the harmful effects 
of noninvestigated brass imports from Japan and the Netherlands.” 
Plaintiffs’ Motion for Judgment on the Record, at 54. 

The Commission found that cumulative imports were a cause of 
the material injury suffered by the domestic industry, and thus re- 
jected the proposition that alternative causes offered by plaintiffs, 
including industry cycles, were the exclusive causes of injury. In de- 
termining material injury by reason of imports, the Commission is 
not to weigh causes of injury, but is to determine whether imports 
contribute to conditions of the domestic industry. LMI, 13 CIT at 
——,, Slip Op. 89-46 at 31. 

The Court finds that the Commission did not “ignore” causes of 
injury, but determined that dumped and subsidized imports were a 
cause of material injury to the domestic industry. Imports need not 
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be the only cause of harm. Florex v. United States, 13 CIT ——, 705 
F. Supp. 582, 593 (1989). Additionally, by including “noninvestigat- 
ed brass imports from Japan and the Netherlands” as a source of 
injury to the domestic industry, the plaintiffs recognize that the 
Commission could find that imports are a cause of material injury. 


C. Price Comparisons to Find Underselling: 

Plaintiffs assert that the Commission improperly compared only 
non-toll domestic sales to imports and eliminated domestic sales at 
lower prices because of large volume quantities. Plaintiffs assert 
that the comparison of import sales with domestic non-toll sales 
alone resulted in the false appearance of substantial underselling. 

Domestic brass mills often obtain brass through “tolling” ar- 
rangements, whereby customers purchase raw materials in the 
open metal market, transport them to the brass mills, and pay the 
mills to convert the raw materials into brass sheet and strip. USITC 
Pub. 1951 at A5, A56. “Toll sales” thus refer to metal-conversion 
contracts where the purchaser supplies the raw metal to the mill 
and pays for only the fabrication. LMI, 13 CIT at ——, Slip Op. 
89-46 at 32; USITC Pub. 1951 at 14, A56. Sales of imported brass on 
a toll basis are rare, however, as a purchaser who wanted to buy im- 
ported toll brass would have to arrange to purchase metal on the 
open market and have it delivered to the foreign producer. LMI, 13 
CIT at ——, Slip Op. 89-46 at 33; USITC Pub. 1951 at A56 & n.3. 
Virtually all imported brass is sold on a “nontoll” basis without cus- 
tomers providing raw materials. See, e.g., R. List 2, Doc. 74, at 6; 
USITC Pub. 1951 at 16-17, A56-58. 

To analyze pricing trends, the Commission compared fabrication 
prices of four product categories sold by domestic producers on a 
toll and a nontoll basis. The Commission gathered price data for im- 
ported and domestic nontoll products, and comparable toll products. 
After considering arguments with respect to comparing import 
prices to domestic prices, the Commission determined that the most 
appropriate comparison was between domestic nontoll and imported 
nontoll prices. The Commission concluded that domestic toll 
fabrication prices increased or remained stable, while domestic 
nontoll fabrication prices declined as a result of competition with 
imported nontoll products. 

Plaintiffs argue that there is substantial evidence in the record 
indicating that if the Commission was going to make price compari- 
sons which considered toll and nontoll sales separately, the sales of 
imported brass were most comparable to domestic toll sales. Plain- 
tiffs state that domestic toll sales are not insulated from import 
competition and argue that imports compete largely with domestic 
toll sales. Plaintiffs advocate comparing import prices, which are 
set on a nontoll basis, with domestic toll prices rather than domes- 
tic nontoll prices. Plaintiffs argue that at the very least, the Court 
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must remand with instructions to “employ a reasonable methodolo- 
gy.” Plaintiffs’ Reply Brief, at 17. 

Domestic toll prices tend to be lower than domestic nontoll prices 
because toll purchasers tend to be larger, more sophisticated, and 
more valued customers than nontoll purchasers. The Commission 
states that it rejected plaintiffs’ proposal to construct a fictitious 
price from domestic toll fabrication prices for a number of reasons: 


First, tolling is considerably more complex than an “adminis- 
trative billing procedure.” ile a small number of large vol- 
ume brass purchasers are sophisticated enough to play the met- 
al market and enter into a toll relationship with a brass pro- 
ducer, the Commission found that the toll market is insulated 
from the nontoll market. The decision to purchase brass on a 
toll basis depends on the ability to acquire and transport raw 
materials and the purchaser’s willingness to assume the metal 
market risk. As established by the divergent price trends, ex- 
clusion of domestic toll sales was appropriate because imports 
had no price effect on domestic toll sales. 

Second, plaintiffs’ principal rationale for comparing domestic 
toll prices with import prices is that import nontoll and domes- 
tic toll sales allegedly were of similar transaction volume. The 
Commission’s methodology, however, accounted for variations 
in transaction volume. Moreover, it is not at all clear, as plain- 
tiffs claim, either that imports are all sold in large volumes, or, 
that large volume sales are necessarily made at lower prices. 
Transaction volumes of imports varied and in many cases were 
comparable to volumes of domestic nontoll products. Indeed, 
the Commission noted that importers departed from their mini- 
mum delivery requirements, and that the effect of minimum re- 
quirements was mitigated by the fact that different products 
could be mixed into the same minimum order. The Commission 
concluded that “differences in transaction quantities are not 
necessarily meaningful indicators of quantity discounts re- 
ceived by customers.” In the face of this mixed record, no clear 
adjustment to prices was possible. 


Defendant’s Response to Motion for Judgment on the Record, at 
46-48. 

Plaintiffs also contend that the Commission erred in comparing 
import nontoll prices with domestic nontoll prices because imports 
are sold in large-volume contracts, while domestic nontoll sales are 
primarily smaller-volume “spot” sales. Plaintiffs state that “[lJarger 
quantities of imports result in volume discounts not reflected in do- 
mestic prices and different contractual terms often alter the negoti- 
ated price substantially.” Plaintiffs’ Motion for Judgment on the 
Record, at 40. 

The Commission points out that the record is mixed with respect 
to transaction volume of imports and the generalization that im- 
ports are uniformly sold in large volumes is not supported by the 
record. Furthermore, the allegation that foreign producers do not 
compete for “spot” sales is contradicted in the record. Four import- 
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ers reported that they sell exclusively on a spot basis and only two 
importers sell more than half their products on a contract basis. See 
Defendant’s Response to Motion for Judgment on the Record, at 49 
(citations to confidential record). Additionally, that Commission 
states that because it was unable to assume that contract deliveries 
would be larger than spot deliveries, or that contract prices would 
be lower than spot prices, there is no rational basis on which to 
make the price comparisons suggested by the plaintiffs. Jd. at 51. 
The Court finds that the Commission properly declined to con- 
struct an artificial price from a series of subjective intangibles 
where actual market prices for comparable products were available 
for comparison. In this investigation, the Commission found that 
while domestic brass is sold, in significant percentages, both on a 
toll and nontoll basis, imported brass is sold almost exclusively on a 
nontoll basis. USITC Pub. 1951, at A56. This finding of fact is not 
challenged by the plaintiffs. The Commission further found that 
“cumulated imports competed exclusively for nontoll account 
sales.” Jd. at 16-17. The question is not which sales are more alike 
in certain respects, but which ones are competing in the market. 
When comparing the price of United States goods with the price of 
imports, the Commission must compare prices at the level of actual 
competition in the United States market. Maine Potato Council v. 
United States, 9 CIT 293, 301, 613 F. Supp. 1237, 1245 (1985). The 


Commission’s comparison of nontoll import prices with nontoll do- 
mestic prices is according to law and is supported by substantial evi- 
dence on the record as a whole. 


D. Significance of Import Volume Trends: 


Plaintiffs argue that there is no casual link between imports and 
injury to the domestic industry because import volume increased in 
1984 and then decreased, while operating income for the domestic 
industry also increased in 1984 and then declined. Moreover, plain- 
tiffs argue, when import volume peaked in 1984, domestic prices in- 
creased, while when imports dropped in 1985, domestic prices also 
dropped. 

Plaintiffs’ first argument was specifically rejected in British 
Steel, 8 CIT at 96, 593 F. Supp. at 413. Because the Commission’s 
analysis accounts for a variety of factors, a significant volume of im- 
ports can be a cause of material injury to the domestic industry, 
whether or not import volume is increasing or decreasing at partic- 
ular times. Here the Commission found that absolute import vol- 
ume was substantial and significant over the period of investiga- 
tion. USITC Pub. 1951 at 17. 

Second, the effect of imports on domestic prices is not necessarily 
directly related to increases and decreases in import volume as 
plaintiffs imply, but depends, as found by the Commission, on a 
number of factors including underselling. Jd. at 14-15. The evidence 
of direct competition, underselling, lost sales and revenue data sup- 
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port the casual link found by the Commission between imports and 
material injury to the domestic industry. 


E. Product Categories: 

Plaintiffs argue that the nine categories of brass products selected 
by the Commission were overly broad and otherwise flawed. The 
Commission’s selection of the product categories in this investiga- 
tion has already been affirmed. Granges Metallverken, 13 CIT ——, 
Slip Op. 89-90 at 19-20. 


F. Domestic Scrap Buy-Back Programs: 

Plaintiffs complain that the Commission failed to account for a 
quantifiable competitive advantage enjoyed by domestic producers 
who agree to repurchase scrap from their customers. Plaintiffs 
claim that the domestic producers’ scrap buy-back programs are ef- 
fectively price discounts and are worth a substantial amount: 


Despite the clear instructions of the Commission’s Producer 
Questionnaire that reported prices must be net of all discounts 
and rebates, the responses from the domestic producers mis- 
leadingly fail to provide prices net of the scrap buy-backs. In 
addition to seriously undermining the credibility of the domes- 
tic responses, this discount must be deducted from the domestic 
mills’ reported prices to arrive at a defensible domestic price 
for purposes of comparing it with the prices of imports. Despite 
a clear showing of its importance, no such adjustment was 
made for this discount. 


Plaintiffs’ Motion for Judgment on the Record, at 42-43. Plaintiffs 
state that purchasers view the buy-back of their generated scrap as 
an inducement and a term of sale. Plaintiffs argue that “[t]he fact 
that not all purchasers can take advantage of scrap repurchase op- 
tions does not excuse the domestic industry from reporting scrap re- 
purchase premiums for reported sales to purchasers who can and do 
take advantage of the premiums.” Plaintiffs’ Reply Brief, at 20. 
Without citing any support in the record, plaintiffs make the claim 
that domestic firms “quote their customers a higher price for brass 
strip with the clear understanding that the customer will be permit- 
ted to sell back scraps generated by using the purchased brass at a 
price which is all above prevailing market prices for scrap.” Jd. at 
19. 

The Commission states that a scrap buy-back program would not 
be an advantage unless the scrap seller receives a premium over the 
market value of scrap. 

The record shows that scrap buy-back programs do not apply to 
all purchasers of domestic brass, and not all domestic producers 
have such programs. R. List 2, Doc. 73, at B47; R. List 2, Doc. 74, at 
8-9. The record also shows that foreign producers repurchase scrap. 
R. List 2, Doc. 74, at 9. Any competitive advantage, therefore, is not 
as well-supported in the record as plaintiffs suggest. 
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The Court finds no error by the Commission in not making an ad- 
justment under 19 U.S.C. § 1677(7C)iiXD (1982) for scrap buy-back 
programs. As stated in British Steel Corp. v. United States, 8 CIT 
86, 95, 593 F. Supp. 405, 412 (1984), the relevant statute “focuses 
solely on prices and does not mandate any cost analysis or adjust- 
ment of prices for cost factors respecting the purchase of the im- 
ported product.” The record shows that domestic producers charge 
the same price for brass products whether or not customers enter 
into scrap buy-back arrangements, and no purchaser listed scrap 
buy-back programs among their major purchasing considerations. 
R. List 2, Doc. 74, at 9. 


G. Fixing Metal Value: 

The Commission noted that several sales practices have evolved 
for handling the metal value component of sales prices for brass 
sheet and strip, each varying the proportion of market risk borne 
by the purchaser in a market in which significant price fluctuations 
can occur in a short time. R. List 2, Doc. 73, at A77. The Commis- 
sion declined to make price adjustments based on metal fixing 
practices. 

Plaintiffs complain that the Commission failed to “comprehend 
the significance” of different practices of fixing metal values, and 
state that foreign producers 


usually “fix” the metal price on the date of order booking while 
U.S. producers set it on the date of shipment. Given the lead 
times involved in producing the product, the prices reported re- 
flect different dates of metal fixation and the Commission’s 
quarterly [price] comparisons are not based on contemporane- 
ous price competition between imports and domestic mills. 


Plaintiffs’ Motion for Judgment on the Record, at 43. Plaintiffs also 
note that all producers regard metal as a “pass through” value: 


This component of price varies only with the daily quotation for 
the metal on international metal exchanges depending on the 
date when the metal price is “fixed,” i.e.., becomes contractual- 
ly binding. 


Id. at n.37. 

The Commission points out that any adjustment to prices would 
have been against the interest of plaintiffs. Foreign producers tend 
to fix the metal value of an order at the time of the order, while do- 
mestic producers tend to fix the metal value at the time of ship- 
ment. R. List 2, Doc. 74, at 11. Over the period of investigation, met- 
al values declined. R.List 2, Doc. 73, at A76. Thus, all other things 
being equal, by fixing metal values at the time of order, which can 
be three to four months before delivery, imports ordered on the 
same day as domestic products will tend to fix their metal values 
earlier and at a higher price. In effect, the earlier metal-value-fix- 
ing practice of foreign producers results in higher metal values for 
a comparable order, and thus a higher total delivered selling price. 
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Id. at A93. Higher import prices reduce the chance that the Com- 
mission would find underselling. Import prices would be even lower 
if the Commission had adjusted them downward to account for dis- 
parate metal value fixing practices. 


H. Lead Time: 


Plaintiffs advocate price adjustments for longer lead times of for- 
eign producers, assuming that domestic lead times were shorter and 
that lead times affect prices. The Commission did not make a price 
adjustment for lead times. 

The evidence with respect to domestic lead time advantage is not 
as clear as plaintiffs claim. One purchaser reported a two-week av- 
erage lead time for imported West German material. USITC Pub. 
1951 at B43. Two other purchasers reported four-week average lead 
times for German material. Jd. Over the period of investigation, do- 
mestic lead times increased substantially, while import lead times 
shrank. R. List 2, Doc. 69, at 3. The purchaser data on lead times 
shows that the range of domestic lead times was one to twelve 
weeks while the range of West German imports was two to twenty 
weeks. R. List 2, Doc. 73, at A110. These ranges overlap considera- 
bly, and suggest that for substantial periods during the period of in- 
vestigation, importers’ lead times were comparable to domestic lead 
times. Substantial evidence on the record supports the Commis- 


sion’s statement that it would “not necessarily expect prices of * * * 
German brass sheet and strip to be discounted because of longer 
lead times.” USITC Pub. 1951 at B43. The Court finds that the Com- 
mission did not err in refusing to make price adjustments for alleg- 
edly longer lead times of foreign producers. See British Steel Corp., 
8 CIT at 95, 593 F. Supp. at 412 (upholding the Commission’s refus- 
al to adjust import prices to account for import lead times). 


IV. Alleged Failure to Collect Adequate Data: 


Plaintiffs argue that the Commission’s determination is unsup- 
ported by substantial evidence and contrary to law because the 
Commission failed to gather adequate data. 


A. Methodology: 

Congress has set no minimum standard by which to measure the 
thoroughness of a Commission investigation, Atlantic Sugar. Ltd. v. 
United States, 2 Fed. Cir. (T) 130, 134-35, 744 F.2d 1556, 1561 
(1984), and the Commission has broad discretion to pursue an inves- 
tigation in a manner that will provide substantial evidence for its 
determinations. Negev Phosphates. Ltd. v. United States, 12 CIT 
——,, 699 F. Supp. 938, 950-51 (1988); Alberta Pork Producers’ Mktg. 
Bd. v. United States, 12 CIT ——, 683 F. Supp. 1398, 1402 (1988). Al- 
though the failure to collect pertinent data may constitute an abuse 
of an agency’s discretion, Timken Co. v. United States, 10 CIT 86, 
97, 630 F. Supp. 1327, 1337-38 (1986), the plaintiffs have not estab- 
lished that the Commission’s determination is unsupported by sub- 
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stantial evidence, nor pointed to any procedure or methodology em- 
ployed by the Commission in these investigations which exceed its 
discretion. See Granges Metallverken, 13 CIT at ——, Slip Op. 89-80 
at 20. 


B. Other Evidence of Record: 
1. General Selling and Administrative Data: 


Plaintiffs point to the dissenting opinion of the Vice Chairman, 
who mentioned that there may be an allocation problem regarding 
general selling and administrative (GS&A) expense data reported 
by the domestic industry. USITC Pub. 1951 at 40 n.11. Plaintiffs 
state that there is a strong suggestion that the data is inaccurate 
and that domestic producers did not properly allocate their costs be- 
tween investigated brass and the myriad of other products they 
manufacture. The plaintiffs thus conclude that the GS&A data call 
into question the reliability of (1) all data provided by the domestic 
industry and (2) the calculation of operating income relied upon by 
the majority. Plaintiffs’ Motion for Judgment on the Record, at 59. 

The Commission requested domestic producers to describe the 
method used to allocate income and loss data between overall oper- 
ations and C20000 series production. See, e.g. R. List 2, Docs. 76.51 
and 76.52. While the Commission observed that “[sJales, gross prof- 
it, operating income, and cash flow all fell below, and in some in- 
stances significantly below, 1983 levels in 1985,” there is no evi- 
dence that the Commission relied heavily on operating income data 
to reach this conclusion. USITC Pub. 1951 at 11 n.26 (incorporating 
by reference Brazil, Canada, and Korea, USITC Pub. 1930 at 11). To 
the contrary, each Commissioner could evaluate the method used to 
allocate GS&A and rely on such data accordingly. See USITC Pub. 
1951 at 40-41 n.1l1 (Vice Chairman Brunsdale, dissenting) 
(“[w]hether or not there is an allocation problem does not affect my 
decision * * *”). 

Plaintiffs’ conclusion that all data provided by petitioners is ques- 
tionable has no basis in the record. Plaintiffs have failed to estab- 
lish that the domestic industry’s GS&A data is wrong, or to estab- 
lish any pattern of inaccurate reporting on the part of the domestic 
industry, or that the Commission relied on any inaccurate data. The 
plaintiffs had every opportunity to present data to the Commission, 
and all of the arguments and data presented were considered by the 
Commission. Plaintiffs’ arguments concerning GS&A data do not 
detract from the substantial evidence supporting the Commission’s 
determinations. 


2. Capacity And Capacity Utilization Data: 

Plaintiffs argue that the domestic capacity and capacity utiliza- 
tion figures are questionable and may reflect arbitrary and self- 
serving allocations because the equipment used to produce the in- 
vestigated brass can be used to produce a number of other products. 
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Plaintiffs claim the Commission relied on this questionable data 
without further investigation or verification. USITC Pub. 1951 at 
10-11; Brazil, Canada, and Korea, USITC Pub. 1930 at 10-11. 

The Commission was aware of the potential problem of separat- 
ing C20000 brass data from capacity and capacity utilization data 
for the overall establishment. In Brazil, Canada, and Korea, the 
Commission noted: 


Much of the equipment used to produce C20000-series brass 
sheet and strip can also be used to produce other types of brass 
sheet and strip. Most of the questionnaire responses did not or 
could not separate these data. Consequently, the most impor- 
tant statistic is total capacity. 


USITC Pub. 1930 at 10 n.29; R. List 2, Doc. 47, at 16. The staff cau- 
tioned the Commission that the reported capacity data “is heavily 
influenced by product mix * * * and do not clearly indicate the ex- 
tent of equipment addition or dismantling that would normally lead 
to capacity variations.” R. List 2, Doc. 73, at A33. The Commission 
thus concluded that based on this overlapping function of brass 
equipment, it was difficult for the domestic industry to calculate its 
capacity to produce C20000 brass alone. As a result, the Commis- 
sion’s analysis of this economic indicator is not as useful as is nor- 
mally the case. USITC Pub. 1951 at 10 n.29. 

The Court finds that the Commission recognized the limitations 
in the data’s usefulness, and tempered its reliance on the data ac- 
cordingly. Plaintiffs have not established that the Commission’s de- 
termination is unsupported by substantial evidence on the record as 
a whole. Rather, the Commission acted reasonably in gathering the 
date, identifying its inherent weaknesses, and tempering its reli- 
ance on the data. 


3. Other “Objective” Data: 


Plaintiffs assert that objective data indicate higher domestic ship- 
ment over the period of investigation, which would affect import 
market share and bring into question the shipment data reported 
by the domestic industry. 

The Commission points out that the “objective” source of this 
data is the plaintiffs’ own economic consultant, who calculated ship- 
ments using figures from the Copper Development Association 
(CDA) which were adjusted by Census of Manufacturer data. Aside 
from the distortion invited by using adjusted data collected for oth- 
er purposes, and the fact that the consultant’s figures were pre- 
pared solely to support the position of the respondents, the Commis- 
sion states that it reasonably rejected this data for several reasons. 


First, * * * the Commission is entitled to rely on the data it col- 
lects, which is submitted under penalty of perjury, and is rou- 
tinely examined by the staff. Second, as mentioned above, un- 
controverted testimony indicates that CDA data is of questiona- 
ble reliability because (i) domestic shipment data include 
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products not covered by these investigations, including brass 
plate and foil; (ii) CDA shipment data by end use category in- 
clude C30000, C40000, C60000 series brass and high perform- 
ance copper alloys not subject to investigation; (iii) not all of the 
domestic producers have consistently reported data to the CDA; 
and (iv) CDA data are compiled from companies whose identi- 
ties were not provided to the Commission, such that the Com- 
mission could assess the validity of the data. Third, Census data 
is widely divergent from CDA data. In sum, the “objective 
data” offered by plaintiffs are neither objective nor reliable, 
and were properly rejected by the Commission. 


Defendant’s Response to Motion for Judgment on the Record, at 
69-70. 

The Court finds that the Commission reasonably declined to rely 
upon data that it perceived to be neither objective nor reliable. 

Plaintiff also indicate that public investment data gathered by 
their economic consultant conflicts with data gathered by the Com- 
mission. Plaintiffs’ Motion for Judgment on the Record, at 62-63. 
The Court finds that the Commission is entitled to rely on its own 
data, and need not rely on public data gathered for a wholly differ- 
ent purpose just because it is submitted by a party to a proceeding. 


4. Service Centers: 

Plaintiffs complain that the Commission did not attempt to gath- 
er evidence on metal service centers, which allegedly comprise the 
most dynamic segment of the brass industry and are transforming 
competition. Plaintiffs’ Motion for Judgment on the Record, at 63. 

The Commission did not find that service centers are part of the 
domestic industry, and plaintiffs did not challenge the Commis- 
sion’s domestic industry determination. The Commission states that 
whether metal service centers constitute the most dynamic segment 
of the brass industry has no bearing on whether the Commission’s 
like product or domestic industry determinations are supported by 
substantial evidence. The record shows that the Commission heard 
extensive argument on the service center issue. R. List 1, Doc. 201, 
at 50-51, 103, 106-12; R. List 2, Doc. 58. The Court finds that the 
Commission did consider the plaintiffs’ service center arguments, 
but declined to include service centers in its investigation. 


5. Unrecorded Telephone Call: 


Plaintiffs claim that after one Commissioner asked the staff to re- 
quest data on West German capacity utilization, a staff member tel- 
ephoned counsel for West German producers and indicated that no 
additional data was provided. Plaintiffs conclude that because this 
call was not registered in the log, the staff “misled the Commission 
into thinking a more thorough investigation was conducted than in 
fact occurred.” Plaintiffs’ Motion for Judgment on the Record, at 64. 





U.S. COURT OF INTERNATIONAL TRADE 19 


Even if plaintiffs are correct in their deduction, the thoroughness 
of the investigation on this point was not determinative of Commis- 
sioner Eckes’ vote. Foreign capacity data is relevant only to a threat 
of injury determination. Since the Commission made an injury de- 
termination rather than a threat determination, the court finds the 
alleged failure to record the calls is at most harmless error. 


CoNCLUSION 


The Court finds that there is sufficient evidence of a reasonable 
overlap in competition to support the Commission’s determination 
to cumulate imports of brass sheet and strip from West Germany 
with dumped and subsidized imports from other countries. The 
Commission’s material injury determination in Certain Brass Sheet 
and Strip from France, Italy, Sweden, and West Germany, Inv. Nos. 
701-TA-270 and 731-TA-313, 314, 316, and 317 (Final), USITC Pub. 
1951 (Feb. 1987), as it applies to brass sheet and strip products im- 
ported from the Federal Republic of Germany, is supported by sub- 
stantial evidence on the record as a whole and is according to law. 


(Slip Op. 89-97) 


Komatsu Forkuirt MANUFACTURING Co. oF U.S.A., ET AL., PLAINTIFFS UV. 
Unitep STATES, DEFENDANTS, Hyster Co., ET AL., DEFENDANTS-INTERVENORS 


Court No. 89-06-00351 


MEMORANDUM AND ORDER 


Plaintiffs move to enjoin the defendant, through its agent, the International 
Trade Administration of the Department of Commerce, from disclosing, during the 
course of a circumvention inquiry, certain proprietary information submitted by 
them in response to a request for information in the circumvention inquiry. Defen- 
dant opposes the motion on the grounds that plaintiffs have failed to satisfy the cri- 
teria for injunctive relief. 

Held: Pursuant to USCIT Rule 65(a)(2) the court consolidated the hearing on the 
preliminary injunction with trial on the merits. The court concludes that plaintiffs 
have not made a sufficient. showing to warrant injunctive relief. Hence, plaintiffs’ 
motion is denied, and the action is dismissed. 

[Plaintiffs’ motion for a preliminary injunction is denied; the action is dismissed.] 


(Dated July 11, 1989) 


Pillsbury, Madison & Sutro, (Donald E. deKieffer on the briefs and at oral argu- 
ment, Roderick M. Thompson on the briefs, and appearances by Judith A. Ott and 
Howard Lipper), for plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
(Velta A. Melnbrencis on the briefs and at oral argument) and (Gregory Shorin, Unit- 
ed States Department of Commerce, of Counsel), for defendant. 

Collier, Shannon, Rill & Scott, (Paul C. Rosenthal on motion to intervene, on the 
briefs and at oral argument, and Mary T. Staley and Robin H. Gilbert on motion to 
intervene and on the briefs), for defendants-intervenors. 
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Re, Chief Judge: In this action, plaintiffs, Komatsu Forklift Man- 
ufacturing Co. and Komatsu Forklift Inc. move to enjoin the defen- 
dant, through its agent, the International Trade Administration of 
the Department of Commerce (Commerce), from disclosing the pro- 
prietary information submitted by plaintiffs in response to a re- 
quest for information in a circumvention inquiry. 

Plaintiffs object to the release of the information to the Hyster 
Company, a domestic producer and intervenor in this action, on the 
ground that the response contains “highly sensitive proprietary in- 
formation,” the release of which would cause “irreparable harm” to 
its domestic operations. Defendant opposes the motion, and con- 
tends that plaintiffs have failed to satisfy the requisite criteria for 
injunctive relief. Since the court agrees that plaintiffs have not 
demonstrated their entitlement to the relief sought, their motion is 
denied and the action is dismissed. 

On June 16, 1989, plaintiffs filed an application with the court for 
a temporary restraining order (TRO) and a motion for a prelimina- 
ry injunction. On that date, the court issued a TRO restraining 
Commerce from releasing plaintiffs’ proprietary information, and 
set a hearing for June 23, 1989, on the motion for a preliminary 
injunction. 

On June 20, 1989, defendant filed an order to show cause request- 
ing that plaintiffs show cause why the TRO issued by the court 
“should not be limited to the information designated as proprietary 
by plaintiffs.” The following day, the court denied defendant’s appli- 
cation, “without prejudice to renew at the preliminary injunction 
hearing scheduled for June 23, 1989.” At that hearing the court 
granted defendant’s motion that the TRO “be limited to cover only 
information designated as proprietary in the responses submitted to 
the Department of Commerce by the plaintiffs.” 

During oral argument, on June 23, 1989, the court ordered that 
the hearing on plaintiffs’ motion for a preliminary injunction be 
consolidated with the trial on the merits pursuant to USCIT Rule 
65(a)(2). In the event the parties were unable to resolve the disclo- 
sure issue administratively, a hearing was scheduled for June 29, 
1989. On June 23, the court also granted Hyster’s motion to 
intervene. 

On June 29, 1989, the court heard argument from the parties. In 
view of the prompt resolution which the law requires on these mat- 
ters, the court, at the conclusion of the hearing, dissolved the TRO 
and denied plaintiffs’ motion for a preliminary injunction. 


BACKGROUND 


Plaintiffs are engaged in the manufacture of industrial forklift 
trucks. Hyster is a direct competitor in the United States forklift 
market. In April 1987, Hyster filed with Commerce an antidumping 
duty petition against internal combustion industrial forklift trucks 
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from Japan “on behalf of the United States industry.” Plaintiffs 
were among the respondents to that proceeding. 

In October 1987, plaintiffs began production of forklift trucks in 
the United States. In November 1987, Commerce rendered its pre- 
liminary determination in the antidumping investigation. In its de- 
termination, Commerce found that several Japanese respondents, 
including plaintiffs, were selling imported forklift trucks in the 
United States at less than fair value. An antidumping duty order 
covering plaintiffs and the other respondents was issued on June 8, 
1988. 

In the fall of 1988, Hyster requested Commerce to require Japa- 
nese-related forklift manufacturers to provide detailed information 
about their United States operations. This request was based on 
Hyster’s theory that the development of United States operations 
by Japanese-related companies constituted an attempt to circum- 
vent the outstanding antidumping order. 

On February 27, 1989, Commerce sent plaintiffs a request for de- 
tailed information about plaintiffs’ domestic operations in connec- 
tion with Commerce’s “inquiry” regarding anti-circumvention. On 
April 21, 1989, plaintiffs submitted a detailed response to Com- 
merce that included its United States forklift sales data, prices, 
identities of suppliers and customers, components and parts values, 
descriptions of production processes, details of its strategic corpo- 
rate planning and development, and photographs of its automated 
welding facilities and assembly processes, data that is regarded as 
“proprietary information.” 

Plaintiffs also submitted to Commerce, and served on Hyster, a 
public version of its response with the proprietary information de- 
leted. On April 27, 1989, Hyster submitted an application to review 
“any and all proprietary data in the response submitted by Komat- 
su” subject to Administrative Protective Order (APO) so that 
Hyster might “participate meaningfully in the investigation.” On 
May 8, 1989, Commerce notified plaintiffs of Hyster’s application. 
By letter dated May 15, 1989, plaintiffs objected to Hyster’s request. 

On June 8, 1989, Commerce issued an APO requiring plaintiffs to 
release the proprietary information to Hyster, subject to the terms 
and conditions contained in the application for disclosure, with the 
exception of “computer tapes, customer and supplier names, future 
business plans, and verification exhibits.” In addition to the except- 
ed information, the APO also restricts the release of the proprietary 
information and permits disclosure solely to four designated repre- 
sentatives of Hyster, namely Mr. Paul C. Rosenthal, Ms. Mary T. 
Staley and Mr. Nicholas D. Giordano, the attorneys, and Mr. 
Michael A. Hurak, counsel’s economist. 

On June 14, 1989, Commerce informed counsel for plaintiffs that 
plaintiffs must agree to the release of their proprietary information 
to Hyster in five business days unless plaintiffs requested that this 
proprietary information be returned to them within 48 hours. How- 
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ever, if plaintiffs objected to the release of this information, and re- 
quested its return or withdrawal, Commerce stated that it would 
not consider any of plaintiffs’ responses in evaluating Hyster’s alle- 
gations against plaintiffs’ and would resort to the best information 
otherwise available. 

Plaintiffs’ motion for preliminary injunction alleges that plain- 
tiffs will be irreparably harmed if the requested injunctive relief is 
not granted. Plaintiffs seek an order enjoining defendant, through 
its agent, Commerce, “from releasing, disclosing or other dissemi- 
nating, directly or indirectly, any of the information designated as 
Proprietary in the responses to the Department of Commerce’s re- 
quest for information on Circumvention Determination dated April 
21, 1989, to any person, firm or entity other than an officer or em- 
ployee of the Department who is directly concerned with carrying 
out the inquiry. * * *” 

Plaintiffs admit that the requested APO restricts release of their 
proprietary information to four specifically designated representa- 
tives of Hyster. Nevertheless, plaintiffs maintain that disclosure 
would unavoidably create a substantial risk of further disclosure 
within Hyster. In addition, plaintiffs maintain that, pursuant to 
Commerce’s regulation, a Federal Register notice initiating this seg- 
ment of an antidumping proceeding must be published before an 
APO may be issued. 

Defendant opposes the requested injunctive relief, and contends 
that the action should be dismissed since plaintiffs will “not suffer 
immediate irreparable injury in the event injunctive relief is de- 
nied.” Defendant emphasizes that the APO is narrowly tailored, 
and that there are specific restrictions for the release of any infor- 
mation outside the limits of the APO. Defendant also maintains 
that plaintiffs cannot prevail on the merits because plaintiffs “have 
failed to demonstrate that the information which Commerce had de- 
cided to disclose is of the type for which there is a clear and compel- 
ling need to withhold disclosure.” Finally, defendant contends that 
publication in the Federal Register is not necessary because ‘“Con- 
gress has not specified that Commerce must publish a notice initiat- 
ing the inquiry.” 

Defendants-Intervenors also maintain that plaintiffs’ request for 
a preliminary injunction should be denied. According to Hyster, 
“the statute and regulations fully authorize the release of proprieta- 
ry information to counsel to domestic interested parties during the 
course of a circumvention inquiry.” Furthermore, Hyster submits 
that “if [Komatsu] releases the data to counsel for Hyster and the 
Unions, Komatsu has offered no new evidence that it would be 
harmed other than the mere speculation of harm resulting through 
‘improper’ disclosure of the proprietary information.” 
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INJUNCTIVE RELIEF 


As this court noted in American Air Parcel Forwarding Co. v. 
United States, 1 CIT 293, 298, 515 F. Supp. 47, 52 (1981), “[i]t is not 
questioned that a request for a preliminary injunction is of an ex- 
traordinary nature which should be granted sparingly. Indeed, it 
has been said that it should be granted only upon a clear showing 
that the movant is entitled to the requested relief.” (citations 
omitted). 

Many cases may be cited which set for the requisite criteria for a 
preliminary injunction. See, e.g., A.O. Smith Corp. v. FTC, 530 F.2d 
515 (3d Cir. 1976); Buffalo Forge Co. v. Ampco-Pitisburgh Corp., 638 
F.2d 568 (2d Cir. 1981). A summary is found in the case of S.J. Stile 
Assocs. v. Snyder, 68 CCPA 27, 30, C.A.D. 1261, 646 F.2d 522, 525 
(1981), which states the requirements as follows: “(1) a threat of im- 
mediate irreparable harm; (2) that the public interest would be bet- 
ter served by issuing than by denying the injunction; (3) a likelihood 
of success on the merits; and (4) that the balance of hardship on the 
parties favored appellant.” The failure to establish any one of these 
criteria is fatal to the application for preliminary injunctive relief. 
Id. 

Notwithstanding counsel’s able argument, plaintiffs’ motion for 
an injunction must be denied. Plaintiffs have failed to show that 
without a preliminary injunction they would be threatened with 
“immediate irreparable harm.” 

Plaintiffs assert that the information contained in their April 21, 
1989 response is “extremely sensitive.” Specifically, at oral argu- 
ment counsel for plaintiffs urged that its manufacturing process 
should be accorded “trade secret status,” and that this was precisely 
the type of information that 19 U.S.C. § 1677f(c) does not require to 
be released. 

That cited statute pertaining to the present inquiry provides: 
Upon receipt of an application (before or after receipt of the in- 
formation requested) which describes in general terms the in- 
formation requested and sets forth the reasons for the request, 
the administering authority or the Commission shall make all 
business proprietary information presented to, or obtained by 
it, during a proceeding (except privileged information, classified 
information, and specific information of a type for which there 
is a clear and compelling need to withhold from disclosure) 
available to interested parties who are parties to the proceeding 
under a protective order described in subparagraph (B), regard- 
less of when the information is submitted during a proceeding. 


19 U.S.C. § 1677f (1982), as amended by Omnibus Trade and Com- 
petitiveness Act of Aug. 23, 1988, Pub. L. No. 100-418, § 1332, 102 
Stat. 1107, 1207 (1988) (emphasis added). 
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In addition to the plain language of the statute, the legislative 
history of the provision states clearly that “business proprietary in- 
formation shall be subject to disclosure under an administrative 
protective order; the exceptions authorized are intended to be very 
narrow and limited exceptions.” H.R. Rep. No. 576, 100th .Cong., 2d 
Sess. 623 (1988). 

It is clear, therefore, that the statute specifically imposes a duty 
of disclosure upon receipt of an application. The statutory exception 
applies solely to “privileged information, classified information, and 
specific information of a type for which there is a clear and compel- 
ling need to withhold disclosure.” Here, plaintiffs have not made a 
sufficiently definite or sufficient showing to indicate that the infor- 
mation in its response ought not to be disclosed. Plaintiffs have not 
shown that the information was privileged or classified, or “specific 
information of the type for which there is a clear and compelling 
need to withhold from disclosure.” 

Plaintiffs argue that “in many instances proprietary information 
released by the government under an APO * * * has found its way 
past the attorneys to a direct competitor.” The mere possibility that 
information could be inadvertently disclosed under an APO is not 
enough to overcome the statutory policy favoring disclosure. More- 
over, the imposition of sanctions for even inadvertent disclosures 
militates against this possibility. See D & L Supply Co. v. United 
States, 12 CIT ——, 693 F. Supp. 1179, 1182 (1988). 

Finally, plaintiffs argue that, until Commerce publishes a notice 
indicating a circumvention inquiry, it is not authorized to release 
any proprietary information subject to an APO. Although the stat- 
ute provides for a circumvention inquiry it does not specify that 
Commerce must publish a notice initiating an inquiry. See Omnibus 
Trade and Competitiveness Act of Aug. 23, 1988, Pub. L. No. 
100-418, § 1321, 102 Stat. 1107, 1192 (1988) (to be codified at 19 
U.S.C. § 1677j). Furthermore, plaintiffs and the other parties re- 
ceived appropriate notices of the circumvention inquiry. Since 
plaintiffs received actual notice, they cannot claim that they were 
harmed by the lack of publication notice. 

Since plaintiffs have failed to satisfy the criteria for injunctive re- 
lief, the temporary restraining order is dissolved, the motion for a 
preliminary injunction is denied, and the action is dismissed. 


TT 


(Slip Op. 89-98) 


FoRMER EMPLOYEES OF J.S. DESIGNERS, INC., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 88-07-00537 
Action to contest denial of certification of eligibility for adjustment assistance ben- 
efits is dismissed for lack of prosecution under Rule 41(b)(2) of the Rules of this Court 
due to the plaintiffs failure to comply with a court order to obtain counsel or pro- 
ceed pro se, and plaintiffs clear pattern of delay. 





U.S. COURT OF INTERNATIONAL TRADE 


[Action dismissed.] 
(Dated July 19, 1989) 


DiCar.o, Judge: In Former Employees of J.S. Designers, Inc. v. 
United States, 13 CIT ——, Slip Op. 89-74 (May 31, 1989), the Court 
ordered the plaintiff to retain an attorney or file a substantive mo- 
tion pro se by July 17, 1989. The Court stated that, upon failure to 
comply by that date, the action would be subject to dismissal under 
Rule 41(b)(2) of the Rules of this Court for lack of prosecution. 


I 


On July 17, 1989, the Court received a letter from the plaintiff 
seeking to introduce new evidence alleging that foreign imports had 
adversely affected the manufacture and sale of merchandise pro- 
duced by J.S. Designers, Inc. This request does not constitute a sub- 
stantive motion as the Court has no authority to examine evidence 
beyond that contained in the agency record. 19 U.S.C. § 2312(b) 
(1982). 


Il 


The plaintiffs letter also stated that he has not found an attor- 
ney, and explained that finding an attorney is like “looking for a 
‘needle in a haystack.’ ” 


Dismissal under Rule 42(b)(2) of the Rules of this Court is discre- 
tionary and is appropriate when there is a failure to comply with 
orders, of the court or a clear pattern of delay. Former Employees of 
J.S. Designers, 13 CIT ——, Slip Op. 89-74 at 2; United States v. 
B.B.S. Electronics, Int’l, Inc., 9 CIT 561, 563, 622 F. Supp. 1089, 
1091-92 (1985). i 

The Court finds that the plaintiff has failed to comply with its or- 
der to retain an attorney or proceed pro se. The Court also finds 
that the plaintiff's failure to obtain counsel despite frequent tele- 
phone conferences, letters, and orders over the course of one year 
since the filing of plaintiff's summons and complaint constitutes a 
clear pattern of delay. 

The Court finds it appropriate to dismiss this action under Rule 
42(b\(2) of the Rules of this Court for lack of prosecution. 


(Slip Op. 89-99) 


ASOCIACION COLOMBIANA DE EXPORTADORES DE FLORES (ASOCOFLORES), ET AL., 
PLAINTIFFS uv. UNITED STATES, DEFENDANT AND FLORAL TRADE COUNCIL OF 
Davis, CALIFORNIA, DEFENDANT-INTERVENOR 

Court No. 89-05-00292 


[Plaintiffs’ motion for a preliminary injunction is denied.] 
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Arnold & Porter (Patrick F.J. Macrory, Spencer Griffith and Gwyn F. Murray) for 
plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch (Jeanne E. Davidson), Civil Division, United States 
Department of Justice and Anne White, Attorney-Advisor, Office of the Deputy Chief 
Counsel for Import Administration, United States Department of Commerce for 
defendant. 

Stewart & Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. 
and Charles A. St. Charles) for defendant-intervenor. 


OPINION 


Restani,. Judge: Plaintiffs, Asociacion Colombiana de Export- 
adores de Flores, et al., bring this action challenging a recent deci- 
sion of the United States Department of Commerce, International 
Trade Administration (ITA) to initiate an administrative review of 
certain producers.and exporters of fresh cut flowers from Colombia. 
Initiation of Antidumping and Countervailing Duty Administrative 
Reviews, 54 Fed Reg. 18,320 (Apr. 28, 1989). ITA initiated this re- 
view pursuant to 19 U.S.C. § 1675 (1982 & Supp. V 1987) after it re- 
ceived a letter, dated March 29, 1989, from Floral Trade Council 
(FTC) requesting initiation of a review covering imports entered 
during the period March 1, 1988 through February 28, 1989. Plain- 
tiffs contend that in making its request for review FTC failed to 
comply with 19 C.F.R. § 353.53a(a) (1988) which requires an inter- 
ested party who requests a review of “specified individual manufac- 
turers, producers, or exporters” to state “why the person desires the 
Secretary to review those particular producers or exporters.” Plain- 
tiffs allege that ITA’s decision to initiate the review of 203 produc- 
ers and exporters named in FTC’s March 29 request did not satisfy 
the regulation and request that the court issue a preliminary and 
then permanent injunction enjoining ITA from conducting the 
review.! 

Plaintiffs assert jurisdiction under 28 U.S.C. § 1581(i)(4) (1982), 
which inter alia grants this court residual jurisdiction over any civil 
action commenced against the United States or its agencies relating 
to the administration and enforcement of the antidumping law with 
respect to matters referred to in 28 U.S.C. § 1581(c) (1982). Plaintiffs 
also inyoke 28 U.S.C. § 1585 (1982) which grants this court “all the 
powers in law and equity of, or as conferred by statute upon, a dis- 
trict court of the United States.” 

Defendant and.intervenor, FTC, oppose plaintiffs’ motion for pre- 
liminary injunction and separately move to dismiss plaintiffs’ com- 
plaint on the grounds that it lacks any jurisdictional basis and that 
it fails to state a claim for which relief may be granted. As a basis 
for jurisdiction must be established before the court may address 
plaintiffs’ request for injunctive relief, the jurisdictional dispute 
will be discussed by the court first. 


1Plaintiffs’ challenge does not apply to those producers or exporters which themselves filed a request for an ad- 
ministrative review of their own entries. 
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JURISDICTION UNDER 28 U.S.C. § 1581(i) 


Defendant and FTC challenge plaintiffs’ assertion that the court 
possesses jurisdiction to entertain their complaint under 28 U.S.C. 
§ 1581(i), which contains the court’s residual jurisdictional grant, 
and argue that plaintiffs, instead, have an adequate remedy under 
28 U.S.C. § 1581(c).? According to defendant, “[uJnder the statutory 
scheme, plaintiffs’ challenge to Commerce’s authority to conduct ad- 
ministrative reviews can only be entertained after the reviews have 
been completed and the final results have been published.” Defen- 
dant’s Brief at 8. Defendant and FTC argue that because plaintiffs 
have not demonstrated that relief under 28 U.S.C. § 1581(c) at the 
appropriate time will be unavailable or manifestly inadequate, sec- 
tion 1581(i) is an inappropriate jurisdictional basis.’ 

In support of their arguments, defendant and FTC cite various de- 
cisions of this court and the Court of Appeals-for the Federal Cir- 
cuit, as well as portions of the legislative history of the Customs 
Court Act of 1980, Pub. L. No. 96-417, 94 Stat. 1727 (1980), which 
enacted 28 U.S.C. § 1581(i). They argue that this authority unequiv- 
ocally indicates that section 1581(i) was not intended to allow the 
court to assume jurisdiction to conduct interlocutory judicial review 
of interim agency decisions that will be incorporated into or 
superceded by a final determination and, moreover, that section 
1581(i) should not be utilized to circumvent the exclusive methods 
of judicial review of antidumping and countervailing duty determi- 
nations set forth in 19 U.S.C. § 1516a. 

The court agrees with defendant and FTC that the broad residual 
jurisdiction of the court under section 1581(i) may only be invoked 
when jurisdiction under another subsection of section 1581 is un- 
available, or when the remedies provided under other subsections 
would be manifestly inadequate. Miller & Co. v. United States, 824 
F.2d 961, 963 (Fed. Cir. 1987), cert. denied, 108 S. Ct. 773 (1988); 
American Air Parcel Forwarding v. United States, 718 F.2d 1546, 
1549-51 (Fed. Cir. 1983) cert. denied, 466 U.S. 937 (1984). As this 
court recently noted, section 1581(i) “was not intended to create 
new causes of action, H. Rep. No. 1235, 96th Cong., 2d Sess. 47, 
reprinted in 1980 U.S. Code Cong. & Admin.*News 3729, 3759; 
Harman & Reimer Corp. v. United States, 1 CIT 148, 151, 509 F. 
Supp. 1276, 1279 (1981), nor was it meant to supercede more specific 
jurisdictional provisions.” Koyo Seiko Co. v. United States, 13 CIT 
——, Slip Op. 89-77 at 5 (Jun. 1, 1989). The question remains, how- 
ever, as to whether 28 U.S.C. § 1581(c) provides an adequate avenue 
for relief, or the only Congressionally intended avenue, for plaintiffs 


228 U.S.C. § 1581(c) provides that “[t]he Court of International Trade shall have exclusive jurisdiction of any 
civil action commenced under section 516A of the Tariff Act of 1930.” Section 516A, in part, lists the various de- 
terminations of the administering authority (ITA) and the International Trade Commission which may be con- 
tested before the Court of International Trade and sets forth the standards for judicial review in countervailing 
duty and antidumping proceedings. See 19 U.S.C. § 1516a (1982 & Supp. V 1987). 

3Plaintiffs have not had an opportunity to respond to defendant’s and FTC’s motions to dismiss. As the court 
has concluded that these motions are ill-founded, no response is necessary. 
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in this case, thus making section 1581(i) jurisdiction inappropriate. 
The court finds it does not. 

Plaintiffs’ reasons for bringing this action are fairly clear. In 
short, they wish to stop ITA from proceeding with what they believe 
to be an unlawful administrative review. It is their hope that the 
court will agree with their arguments on the merits and find that 
ITA acted in a manner contrary to its own regulations when it initi- 
ated the subject administrative review of 203 producers and export- 
ers and that they will be spared the considerable time, effort and 
money normally required of participants in such reviews. It is 
equally clear to the court that this desired objective cannot be ob- 
tained through a judicial challenge instituted after the administra- 
tive review has been completed. By that time, this aspect of plain- 
tiffs’ action would be moot. What plaintiffs seek here is not review 
of an interlocutory determination in the sense discussed by Con- 
gress when it eliminated review of preliminary determinations. See 
H.R. Rep. No. 1235, 96th Cong., 2d Sess. 48 (1980), reprinted in 1980 
U.S. Code Cong. & Admin. News 3729, 3759-60. ITA’s decision to in- 
itiate the administrative review is not a preliminary decision which 
will be superceded by a final determination, nor is it a decision re- 
lated to methodology or procedure which may be reviewed by the 
court following the agency’s final determination. See Koyo Seiko Co. 
v. United States, 13 CIT ——, Slip Op. 89-77 (Jun. 1, 1989). Here, 
the dispute does not concern just what rates ultimately will apply 
to the goods of companies to be reviewed (presumably the court 
could nullify any new rates established if the review was improper), 
but whether numerous small agricultural companies must partici- 
pate in the review at all.* Given the difficulties of participation 
under the facts’of this case, this is not an insubstantial concern. 
Furthermore, plaintiffs cannot simply choose not to participate at 
this time because as a practical matter the risk of non-participation 
is simply too great.° The court therefore finds the remedial ap- 
proach suggested by defendant and FTC to be an inadequate avenue 
for effective judicial relief.® 


4Defendant cites a portion, of the legislative history, cited above, which states that “a decision to exclude a par- 
ticular exporter from an antidumping investigation would be reviewable, if at all, only in connection with the re- 
view of the final determination by the administering authority or the ITC.” H.R. Rep. No. 1235 at 48. Such a deci- 
sion is distinguishable from the situation presented here, however, because in such a case the court could later 
grant relief if it determined that ITA erred. Here, the issue is whether there will be a massive review of an entire 
industry. This is the extraordinary situation in which jurisdiction under section 1581(i) is appropriate. 


5Whether participation may ever constitute irreparable harm is another question. Although the court has ad- 
dressed issues akin to irreparable harm in determining whether or not to assume jurisdiction under section 
1581(i), see Pistachio Group of the Ass'n. of Food Indus. v. United States, 10 CIT 440, 443, 638 F. Supp. 1340, 1342 
(1986) (citing United States Cane Sugar Refiners’ Ass'n v. Block, 683 F.2d 399 (C.C.P.A. 1982)), it appears to the 
court that a full blown analysis of whether irreparable harm will result if the court does not act now is best re- 
served to analysis of whether injunctive relief may be granted. In a case such as this, where much of the action 
will become moot before section 1581(c) jurisdiction attaches, section 1581(c) would appear to be sufficiently inad- 
equate so that section 1581(i) jurisdiction will attach. 


6The court also rejects defendant’s alternative argument that plaintiffs’ complaint should be dismissed for fail- 
ure to.state a claim for which relief may be granted. This argument, like defendant’s jurisdictional argument, is 
grounded in its belief that plaintiffs’ challenge is premature and may only be entertained after the administra- 
tive review is completed. For the reasons expressed supra, such an approach has been demonstrated to be 
inappropriate. 
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Defendant acknowledges that “(t]he relief sought here (review of 
Commerce’s decision to initiate administrative reviews and an in- 
junction barring the continuation of those reviews) does not proper- 
ly fall within the ambit of 19 U.S.C. § 1516a and 28 U.S.C. § 1581(c)” 
but, citing National Corn Growers Assoc. v. Baker, 840 F.2d 1547 
(Fed. Cir. 1988), argues that “simply because a desired remedy is 
unavailable under the statutory scheme does not mean that the 
remedies provided are inadequate or futile.” Defendant’s Brief at 
11-12. 

Defendant’s reliance on National Corn Growers is misplaced. In 
that case, the Federal Circuit held that the proper jurisdictional 
predicate for an American manufacturer’s protest of an administra- 
tive determination regarding imported merchandise is 28 U.S.C. 
§ 1581(b) (1982) and not section 1581(i). In so holding, the court em- 
phasized the fact that, “Congress established a clear administrative 
process through which domestic industry could object to the impor- 
tation of merchandise at specific tariff levels, 19 U.S.C. § 1516, and 
through which the Court of International Trade could review pro- 
tests by the domestic industry that were not sustained by the Secre- 
tary, 28 U.S.C. § 1581(b).” National Corn Growers, 840 F.2d at 1551. 
This case, however, does not involve a protest of a domestic industry 
under 19 U.S.C. § 1516 and 28 U.S.C. § 1581(b). Although Congress 
may have “[w]ith utmost clarity * * * evinced its intent that section 
1516 provide the exclusive remedy for American industry protests,” 
id. at 1554, of customs classification and appraisement decisions, 
the court has not been made aware of any similar congressional in- 
tent with respect to complaints by foreign producers or exporters of 
the type asserted here. Nor has the court been made aware of any 
clearly expressed congressional desire to exempt.the type of chal- 
lenge of administrative action sought in this case. While Congress 
can make certain administrative decisions unreviewable or post- 
pone their reviewability, the court does not find it.has done so for 
this specific type of decision. Furthermore, as indicated, review may 
not simply be postponed in this case because the annual review pro- 
ceeding will have been completed by the time any final review is 
available. 

28 U.S.C. § 1581(i)(4) jurisdiction does exist. If jurisdiction is limit- 
ed to the specific circumstances described in sections 1581(a—h), sec- 
tion 1581(i)(4) would be meaningless. It is an elementary principle 
of statutory construction that a portion of a statute should not be 
rendered a nullity. To significantly expand the reasoning of Nation- 
al Corn Growers beyond the situation addressed in that case, as de- 
fendant would wish, is to effectively write section 1581(i) out of the 
statute. The court declines to do this. In the absence of specific leg- 
islative guidance to the contrary, the court relies on the general 
presumption in favor of reviewability. See Abbott Laboratories v. 
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Gardner, 387 U.S. 136 (1967).’ Accordingly, the court finds that ju- 
risdiction lies under 28 U.S.C. § 1581(i). 


Piaintirrs’ Motion For INJUNCTIVE RELIEF 


Having determined that it possesses jurisdiction under section 
1581(i), the court will address plaintiffs’ motion for injunctive relief. 
In order to prevail on their motion, plaintiffs must show: (1) that 
they have a likelihood of success on the merits; (2) that they will be 
immediately and irreparably injured; (3) that the balance of hard- 
ship is in their favor; and (4) that the public interest would be bet- 
ter served by the relief requested. Zenith Radio Corp. v. United 
States, 710 F.2d 806, 809 (Fed. Cir. 1983). Failure to satisfy any of 
these four requirements will result in a denial of the motion. See 
Matsushita Elec. Indus. Co. v. United States, 823 F.2d 505, 509 (Fed. 
Cir. 1987). In this case, plaintiffs have failed to satisfy the first 
requirement. 

As indicated supra, plaintiffs claim that FTC’s March 29th re- 
quest for an administrative review failed to comply with 19 C.F.R. 
§ 353.53(a) which requires interested parties making review re- 
quests to state “why the person desires the Secretary to review 
those particular producers or exporters.” Plaintiffs allege that this 
regulation plainly “does not permit the type of blanket request 
which has been accepted here.” Plaintiffs’ Brief at 6. The court 
disagrees. 

In its March 29th request for review, FTC provided ITA with a 
list of 204 Colombian exporters and growers which it wanted includ- 
ed in the review. FTC stated that this broad request was necessary 
because it was unable to specifically identify those responsible for 
imports sold by 31 importers and brokers which FTC believed were 
selling at less than fair value. ITA had decided, with regard to a 
previous review period, that it would not accept review requests 
which simply named importers and brokers without identifying 
their suppliers. This decision was affirmed by the court in Floral 
Trade Council of Davis, Calif. v. United States, 12 CIT ——, 692 F. 
Supp. 1387, 1389 (1988).° As additional grounds for its request, FTC 
noted that the original antidumping investigation revealed dump- 
ing margins ranging from .057 to 83.14 percent and that despite the 
existence of the antidumping order, it believed widespread dumping 


7The court also rejects defendant’s argument that in assuming jurisdiction under section 1581(i) the court 
would be creating a new cause of action. The Court of Appeals has expressly approved section 1581(i) jurisdiction 
in cases where relief under the other jurisdictional provisions would be unavailable or would be manifestly inade- 
quate. See, e.g., United States Cane Sugar Refiners’ Assoc. v. Block, 683 F.2d 399, 402 n.5 (CCPA 1982). See also 
Nissan Motor Corp. v. United States, 10 CIT 820, 651 F. Supp. 1450 (1986) (in which this court permitted plain- 
tiffs’ action, commenced under 28 U.S.C. § 1581(i), challenging ITA’s decision to initiate an administrative re- 
view). Furthermore, the court has been given no reason to believe that this type of challenge of administrative 
action could not have been entertained in a United States District Court in the absence of the enactment in a 
United States District Court in the absence of the enactment of the Customs Court Act of 1980 which empowered 
this court with exclusive jurisdiction over such matters. 

8In that case, the court, after ruling that ITA is not required to investigate importers and brokers, remanded 
the case to ITA, directing the agency to determine whether or not it would accept FTC’s alternative request to 
investigate the suppliers or potential suppliers of the named importers, that is, all relevant producers and export- 
ers. In Floral Trade Council of Davis, Calif. v. United States, 13 CIT ——, 707 F. Supp. 1343 (1989), appeal docket- 
ed, No. 89-1425 (Fed. Cir. Apr. 26, 1989) the court held that ITA acted properly in denying this alternative re- 
quest because it was not timely made. 
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of fresh cut flowers to have continued in the United States market. 
After examining FTC’s requests for review and the reasons provid- 
ed by FTC in support of its requests, ITA decided to initiate reviews 
of 203 of the 204 named exporters and growers, the sole exception 
being one company which was excluded on the basis of its de 
minimis margin in the antidumping investigation.® 

When Congress amended section 751 of the Tariff Act of 1930 in 
1984 making administrative reviews optional, it did so with the ex- 
press desire to “limit the number of reviews in cases in which there 
is little or no interest, thus limiting the burden on petitioners and 
respondents, as well as the administering authority.” H. R. Rep. No. 
1156, 98th Cong., 2d Sess. 181 (1984). Nowhere in the legislative his- 
tory did Congress indicate that this amendment was intended to di- 
minish the ability of domestic industries to obtain relief from unfair 
trade practices under our trade laws through the administrative re- 
view process, as would occur if the court were to accept plaintiffs’ 
restrictive interpretation of 19 C.F.R. § 353.53(a).!° 

It is also clear that ITA did not intend the strict interpretation of 
the request requirement now proffered by plaintiffs when it enacted 
its regulation implementing the 1984 statutory amendment to sec- 
tion 751. At that time, ITA stated: 


Requests under paragraph (a)(1) must be accompanied by a 
statement of the reasons why the requester desires review of 
particular producers or exporters. This requirement is not in- 
tended to be a difficult hurdle to overcome. ause the Depart- 
ment has limited resources, requests and the statements should 
help the Department focus on the potential respondents which 
the requester believes to be most important to the requester. 


Antidumping and Countervailing Duties; Administrative Reviews 
on Request; Transition Provisions, 50 Fed. Reg. 32,556, 32,557 (Aug. 
13, 1985) (emphasis added). Thus, although the regulation’s require- 
ment that a statement of reasons accompany requests was intended 
to help the agency more effectively allocate its limited investigative 
resources, ITA clearly did not intend, as FTC observes, to create “a 
requirement that good cause be established or that compelling rea- 
sons be stated.” FTC’s Brief at 8. Furthermore, the court has been 
given no reason to believe that FTC would not have provided ITA 
with more specific information if it had been able to more specifical- 
ly identify the suppliers of concern to it. Under these circum- 
stances, the court finds that ITA acted reasonably when it deter- 
mined that sufficient “reasons” had been stated and decided to go 
forward with the administrative review on the basis of FTC’s 
requests. 


%ITA also accepted respondents’ requests to initiate reviews of 39 exporters, 22 of which were included in FTC’s 
request. 

10The statute, as amended, does not contain a requirement that requests for administrative reviews be accom- 
panied by a statement of reasons for the request. See 19 U.S.C. § 1675(bX1) (Supp. V 1987). 
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Accordingly, as it is unnecessary to address the remaining three 
requirements for injunctive relief, plaintiffs’ motion is denied. Be- 
cause this decision also disposes of the merits of this action, final 
judgment dismissing this action will be entered within five days 
hereof, unless the court is advised that the matter should remain 


open. 


(Slip Op. 89-100) 


Tue NaTIONAL BONDED WAREHOUSE ASSOCIATION, INC., ET AL., PLAINTIFFS VU. 
UNITED STATES ET AL., DEFENDANTS 


Court No. 87-02-00270 
[Defendants’ motion to disqualify plaintiffs’ counsel is denied.] 


(Decided July 20, 1989) 


Sandler, Travis & Rosenberg (Gilbert Lee Sandler) for plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Civil Division, United States Depart- 
ment of Justice (Al J. Daniel, Jr.), for defendants. 


OPINION 


Restani, Judge: Defendants, United States, et al. bring this mo- 
tion to disqualify plaintiffs’ counsel, Sandler, Travis & Rosenberg, 
on the grounds that Ronald W. Gerdes, a partner in said firm, im- 
permissibly “switched sides” in this dispute. Defendants claim 
among other things, that Mr. Gerdes has violated the ABA Code of 
Professional Responsibility, and that such code requires that plain- 
tiffs’ counsel be*disqualified from acting as attorneys in this matter. 
Plaintiffs’ counsel claim that even accepting the factual allegations 
of defendants’ motion, Mr. Gerdes has not violated the Code of Pro- 
fessional Responsibility, and furthermore, that any alleged viola- 
tions fall within a well defined rulemaking exception applicable to 
former government employees. For reasons discussed herein, the 
court finds that Mr. Gerdes is not barred from representing plain- 
tiffs’ in this case. Defendants’ motion is therefore, denied. 


BACKGROUND 


This case was initiated over two years ago by plaintiffs, National 
Bonded Warehouse Association (“NBWA”).! Ronald Gerdes, a part- 
ner in the firm of Sandler, Travis & Rosenberg, plaintiffs’ counsel, 
had previous to his employment with Sandler, Travis & Rosenberg 


'Since that time, this court has rendered two opinions concerning the jurisdictional basis for this suite, as well 
as heard various motions concerning the substantive merits of this case, chiefly in the context of a companion 
case which is not stayed due to the pendency of this action. In fact, this case had progressed sufficiently that pri- 
or to defendants’ filing of this motion to disqualify, the parties to defendants’ filing of this motion to disqualify 
the parties had been engaged in protracted settlement negotiations. Defendants claim that it was in the course of 
these negotiations that it discovered the so-called “trigger-document” which lead defendants to file the present 
motion. Because of the negotiations the court, upon consultation with the parties, has refrained from resolving 
various pending motions. 
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been employed as Assistant Chief Counsel for the Customs Service. 
While employed at the Customs Service, Mr. Gerdes had superviso- 
ry responsibility for providing legal advise and counsel to the Cus- 
toms Service on a wide range of regulatory issues, including the 
Service’s decision to establish and implement the bonded warehouse 
user fee program. It is this program, or at least some aspects of this 
program, which plaintiffs’ contest in their complaint. 

The government in its brief cites to several documents regarding 
the establishment of the user fee program, which it claims Mr. Ger- 
des either authored, or had responsibility for as a reviewer. The 
Government asserts that the issues involved in each of these docu- 
ments are substantially the same as the issues and allegations set 
forth in plaintiffs’ complaint. Defendants’ brief at 12-20. See also 
Addendum to Defendants’ brief. By affidavit, Mr. Gerdes has chal- 
lenged the government’s characterization of these documents and 
has asserted that only two of the numerous documents cited by the 
government, could conceivably be construed as pertaining to the 
same issues set forth in plaintiffs’ complaint. Gerdes’ Affidavit at 7. 
These documents were: 1) a memorandum from the Chief Counsel 
to the Commissioner of Customs, dated December 17, 1984, approv- 
ing a recommendation of the Customs Service to increase the bond- 
ed warehouse user fee from $650 to $1400 for 1985, which was ini- 
tialled by Mr. Gerdes, Plaintiffs’ exhibit A at 23, and 2) a memoran- 
dum allegedly drafted by Mr. Gerdes, dated July 10, 1985, 
concerning the proposed revision of the annual warehouse fees to 
establish a three-tiered fee based upon the number of annual: en- 
tries handled. Plaintiff's exhibit A at 25. At oral argument, the 
court discovered that this second document was in fact drafted and 
signed by a second employee on behalf of Mr. Gerdes. Mr. Gerdes 
has stated that he has no personal knowledge of this-document. It is 
primarily on the basis of these two documents that the government 
moves to disqualify plaintiffs’ counsel. 


Discussion 


Where a true conflict of interest arises, the particular attorney or 
attorneys who created the conflict, should be ordered disqualified by 
the court. “Conflicts of interest by attorneys give rise to many sub- 
stantive evils (e.g., unfair advantage in litigation, neglect of duties 
to the client) and they tend to diminish the bar’s image in the mind 
of the public.” Laker Airways Ltd. v. Pan American World Airways, 
103 F.R.D. 22, 27 (D.D.C, 1984). Balanced against this concern, how- 
ever, is the right of a client to freely choose his counsel. Government 
of India v. Cook, 569 F.2d 737, 739 (2d Cir. 1978). For this reason 
courts have been wary of ordering disqualification absent strong 
and specific proof of actual conflict. A disqualification motion 
should be granted only if the facts present a real risk that the judi- 
cial process will be tainted. Board of Educ. v. Nyquist, 590 F.2d 
1241, 1246) (2d Cir. 1979). When there is no claim that the judicial 
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process will be tainted, “appearance of impropriety is simply too 
slender a reed on which to rest a disqualification order except in 
the rarest cases.” Jd. at 1247. With this in mind, the court must 
give careful attention to the particular facts of Mr. Gerdes involve- 
ment; during the time of his employment at the Customs Service, 
with the issues of concern to plaintiffs in this case. 


I. Mr. Gerdes’ Role As A Decision-Maker While at Customs: 

The government alleges that Mr. Gerdes played a key decision- 
making role in the Customs Service’s decision to double bonded 
warehouse fees in 1985, as well as its subsequent decision to tier 
such fees for 1986 and 1987. As proof of this assertion, the govern- 
ment presented the court with several documents which it claims 
demonstrate that Mr. Gerdes was in fact so involved. After review- 
ing these documents, the court has not been able to determine that 
Mr. Gerdes had a substantial, or even significant, role in the devel- 
opment or implementation of these regulations. Of the two docu- 
ments which the court has determined are related to the specific is- 
sues in this case, only one can dispositively be said to have been re- 
viewed by Mr. Gerdes. This document, a memorandum from the 
Chief Counsel’s office to the Commissioner of Customs states among 
other things, that “this major jump in fees may well lead to a chal- 
lenge that the fee bears no relation to the audit costs of any particu- 
lar establishment.” Plaintiffs’ exhibit A at 23. In addition, this 
memorandum states, “[i]t appears from this Federal Register Notice 
that the issue of tiering is now dead; at least, it is not mentioned 
anywhere in the notice or the background file.” Jd. As plaintiffs are 
now challenging this “jump in fees”, as well as the procedural man- 
ner in which the fees were tiered, the court finds that this docu- 
ment is related to the substantive issues of the present case. The 
court does not find, however, that this document in any way proves 
Mr. Gerdes’ substantial involvement in developing the regulations 
of concern here so as to require disqualification under the facts of 
this case. 

At oral argument it became apparent that Mr. Gerdes was not 
the author of this document, nor did he contribute significantly to 
the content of the proposal as set forth. It is also apparent that he 
was not involved in the technical aspects of the fee setting which is 
a key aspect of this action. Instead, as Assistant Chief Counsel for 
the Customs Service, Mr. Gerdes was responsible for reviewing a 
broad range of Customs regulations in order to determine the legal 
viability of these regulations. One such regulation was the proposed 
increase in bonded warehouse fees for the year 1985. As a reviewer 
of regulatory proposals in general, Mr. Gerdes was presumably 
privy to any confidential information contained in such proposals. 
Although the government alleges that Mr. Gerdes was privy to such 
confidential information it has not proven that such confidential in- 
formation existed in the present case, or even that such information 
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could have existed in the context of the development of the regula- 
tions at issue. On their face, the documents submitted by defend- 
ants contain no information which the court could construe as “‘con- 
fidential” as that term is meant with regard to disqualification.” 
Nor has the government been able to present the court with any 
proof that Mr. Gerdes was privy to such type of confidential infor- 
mation. The one document which the court has determined was 
both reviewed by Mr. Gerdes, and pertains to the issues in plain- 
tiffs’ complaint, does not say anything of confidential nature, rather 
it gives only a broad comment on potential litigation. That is, it 
says that “this major jump in fees may well lead to a challenge.” 
This document does not indicate any change in Mr. Gerdes’ views, 
or that Mr. Gerdes made any unfair use of his previous position to 
the detriment of defendants.* 

The second document which the court believes is substantially re- 
lated to the issues in plaintiffs’ complaint is not attributable to Mr. 
Gerdes, either as author or as reviewer, as he has neither signed 
nor initialed said document.‘ This document therefore, need not be 
discussed by the court. The court also observes that the Govern- 
ment offered no affidavit of any official or employee, past or pre- 
sent, indicating Mr. Gerdes was substantially involved in the devel- 
opment of the regulations or the decision to promulgate them. 


II. The Rulemaking Exception for Prior Government Employees: 


The government has stated that the ABA Model Code of Profes- 
sional Responsibility is the appropriate code for the court to apply 
in this case. Choice of law rules, however, point to the jurisdiction 
with the most significant contacts, as the appropriate jurisdiction 
for the court to follow when a conflict of law exists. See, RESTATE- 
MENT (SECOND) OF CONFLICTS OF LAWS, §§% and 145. In this 
case, the District of Columbia appears to be the jurisdiction with 
the most significant contacts to this dispute,> therefore, the D.C. 


2ABA Model Rule 1.11(e) defines “confidential government information” as “information which has been ob- 
tained under governmental authority and which, at the time the Rule is applied, the government is prohibited by 
law from disclosing to the public or has a legal privilege not to disclose, and which is not otherwise available to 
the public.” Such confidential information by its nature, exists only rarely in the context of a rulemaking pro- 
ceeding. “The government has few secrets of the king that Canon 4 is meant to protect. A basic premise of the 
Freedom of Information and Government in the Sunshine Acts is that, with the exception of classified informa- 
tion, the only types of information that the government should properly seek to protect are matters of tactics, in- 
vestigatory documents, and similar materials.” Developments in the Law - conflict of Interest in the Legal Profes- 
sion, 94 Harv. L. Rev. 1244, 1431 (1981) (citations omitted.) None of the documents under discussion were kept 
confidential or claimed as privileged. 

3Mr. Gerdes did not start the litigation process with regard to the fees upon his departure from the Customs 
Service. At oral argument it became clear that the case was already being developed at Sandler and Travis when 
Mr. Gerdes became involved. 


4The Government submitted an affidavit by Michael T. Schmitz, General Counsel of the Customs Service, 
which states that Assistant Chief Counsels are used as “First Line Supervisors” and that “initials on that memo- 
randum are not considered by this office as mere ‘perfunctory’ approval.” Schmitz declaration at 3. As this docu- 
ment does not even contain Mr. Gerdes’ initials the court need not consider this inter-office policy in light of the 
facts of this case. Furthermore, even had Mr. Gerdes initialed the document, the court does not perceive that his 
function as a reviewer of the bonded warehouse fees proposal was “substantial” participation as that term is 
meant in the context of a disqualification proceeding. The court does not imply, however, that one engaged in a 
supervisory or reviewing capacity is never “substantially” involved with the regulation being reviewed. Rather, 
the court is only concluding that in this case, Mr. Gerdes’ participation was not demonstrated to be substantial. 

5The main office of the Customs service is in Washington, D.C. Mr. Gerdes was presumably employed by that 
office. In addition, Mr. Gerdes is presently employed in the Washington office of Sandler, Travis and Rosenburg. 
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Code is likely the most appropriate body of law to be applied.® In 
any case, the court perceives no true conflict between the ABA 
rules and the D.C. Code. In this case, application of the ABA rules 
would: lead to the same result. Although the ABA Rules and the 
D.C. Code differ in their wording,’ the essential impact or purpose 
of the rules governing former government employees is the same in 
each. Implicit in both sets of rules if the view that a court should 
engage in fact specific analysis, taking a narrow view of improprie- 
ty when determining whether a former government employee is en- 
gaged in the “same matter” as that in which he had substantial re- 
sponsibility while employed by the government.® 

In line with this, the court must be particularly cognizant of the 
current trend towards specialization in government employment. 
“The judicial system benefits from attorneys who have a specialized 
expertise, for such attorneys bring to the process both experience 
and a special insight into those problems which are encountered 
within the areas of their expertise.” Laker Airways, 103 F.R.D. at 
28. Mr. Gerdes has acquired substantial expertise in customs work 
as a result of his prior employment at the Customs Service. As was 
made clear by plaintiffs’ counsel at oral argument, Mr. Gerdes in- 
volvement with customs issues while employed by the government 
was broad, encompassing “practically every issue which would be of 
importance to anyone in the private practice of customs law.” 
Plaintiffs’ Brief at 6. Indeed, “questions concerning conflict of inter- 
est are likely to arise more frequently when an attorney has a spe- 
cialized practice;*.* * since the same parties and similar issues of 
law will frequently be encountered in subsequent lawsuits.” Laker 
Airways, 103 F.R.D. at 28. A court must take care not to discourage 
other attorneys from entertaining government employment. In con- 
sidering the competing interests involved in a motion to disqualify 
the court must keep in mind that: 


[i]f the Government service will tend to sterilize an attorney in 
too large an area of law for too long a time, or will prevent him 
from engaging in the practice of a technical specialty which he 
had devoted years in acquiring, and if that sterilization will 
spread to the firm with which he becomes associated, the sacri- 
fice of entering government service will be too great. * * * 


Kaufman, Irving R., The Former Government Attorney and the Ca- 
non of Professional Ethics, 70 Harv. L. Rev. 657, 668 (1957). 


®The court does not rule out the possibility that given the natural stature of this court, in some other case, a 
more generally applicable code of conduct might be applied. 
7ABA Model Disciplinary Rule 9-101(B) provides that: 
A lawyer shall not accept private employment in a matter in which he had substantial responsibility 
while he was a public employee. 


For wording of pertinent D.C. Disciplinary Rule see infra at 12. 

5If the court were to take a broad view of impropriety in such a case, the rulemaking exception for former gov- 
ernment employees would essentially be nullified. See generally ABA Formal Opinion 342 (November 24, 1985) 62 
A.B.AJ. 517 (1976). ‘ 
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It is precisely this concern which the rulemaking exception for 
former government employees addresses. Disciplinary Rule 
9-101(B) of the District of Columbia Code of Professional Responsi- 
bility provides that: 


A lawyer shall not at any time accept private employment in 
connection with any matter in which he or she participated 
personally and substantially as a public officer or employee, 
which includes acting on the merits of a matter in a judicial 
capacity. 
In determining whether Mr. Gerdes should be disqualified under 
this disciplinary rule, the court must first determine whether Mr. 
Gerdes activity as Assistant Chief counsel is the same “matter” as 
alleged in plaintiffs’ complaint, and secondly, whether Mr. Gerdes 
participated “personally and substantially” in that matter while a 
government employee. See Laker Airways, 103 F.R.D. at 29. 

The first issue involved is whether the present case is the same 
“matter” as that which Mr. Gerdes was involved in at the time of 
hisyemployment at Customs. While at Customs Mr. Gerdes was in- 
volved with a broad range of policy issues, one of which was wheth- 
er or not to raise and/or tier bonded warehouse fees for 1985. While 
the present case is concerned with those fees, plaintiffs’ are not dis- 
puting the issue of whether or not the Customs Service may, or 
should, raise or tier fees, rather they have come before this court 
protesting the scope and application of the rule as set forth. As is 
clear from the case law, “rule-making and _ policy*making activities 
do not constitute a ‘matter’ within the meaning of the Disciplinary 
Rule for the purposes of disqualifying counsel from a subsequent 
private lawsuit.” Id. at 34 (footnote omitted.) Only when the 
rulemaking activity is “narrow in scope and is confined to specified 
issues and identifiable parties such that it may be properly charac- 
terized as ‘quasi-judicial’ in nature,” Laker Airways, 103 F.R.D. at 
34, will a rulemaking proceeding and subsequent litigation be. con- 
sidered synonymous to the extent that it constitutes the.same “mat- 
ter’ as set forth in the Disciplinary Rule. It does not appear to the 
court that the rulemaking activity in which Mr. Gerdes was in- 
volved was sufficiently narrow in scope to fall within this rule. In 
any case, as to the second prong of inquiry, as indicated previously 
defendants have not demonstrated that Mr. Gerdes was personally 
or substantially involved in developing, promulgating or imple- 
menting the regulations now at issue. 


III. The Government’s Delay in Filing Its Motion to Disqualify Mr. 
Gerdes: 


As further support of the insubstantiality of Mr. Gerdes involve- 
ment in the development of the regulations at issue is the govern- 
ment’s failure to list Mr. Gerdes as a party with substantial involve- 
ment or responsibility for the development or implementation of 
the 1985 and 1986 bonded warehouse fees in its answer to plaintiffs’ 
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interrogatories in the companion case. That the government waited 
so long to press its claim of disqualification in light of this omission, 
approaches waiver. The Customs officials responsible for the imple- 
mentation of the bonded warehouse fees were aware of Mr. Gerdes 
involvement in this suit over three years ago. See Gerdes Affidavit' 
at 10. Mr. Gerdes was employed by Customs as Assistant General 
Counsel until 1985, just one year before Mr. Gerdes involvement 
with this case. It is unlikely therefore, that the Customs officials in- 
volved in this action were unaware of Mr. Gerdes prior employ- 
ment, or his involvement as reviewer with the proposed regulations. 
Given this set of circumstances, any claim of impropriety should 
have been brought up at the advent of this case. To disqualify plain- 
tiffs’ counsel now, after so much time has lapsed would severely dis- 
advantage plaintiffs who to date have been well-served by their 
counsel. 

In determining whether to disqualify counsel the court must bal- 
ance competing interests of all parties concerned. See generally Gov- 
ernment of India, 569 F.2d at 739. Defendants have made only a 
flimsy factual showing of impropriety. In addition, they have sat on 
their claim for over two years, and only on the eve of settlement ne- 
gotiations have they brought forth their claim of disqualification. 
Plaintiffs on the other hand, have relied extensively on Mr. Gerdes 
handling of their case. On plaintiffs’ behalf, Mr. Gerdes has sub- 


stantially briefed the court on both the complex jurisdictional is- 
sues, as well as on the substantive issues in this case. A motion for 
class certification, and settlement proposals are both pending reso- 
lution of this disqualification issue. In light of this, the court be- 
lieves that on balance, equity favors retention of plaintiffs’ present 
counsel. 


CONCLUSION 


Given the fact that the court finds no strong factual predicate for 
disqualification, that plaintiffs’ have strong equities in their favor, 
that defendants, at best, have shown only a technical conflict and 
that they have shown no real harm to themselves or tainting of the 
judicial process, the court finds that disqualification is inappropri- 
ate in this case. Defendants’ motion is therefore dismissed. The par- 
ties are ordered to continue their settlement negotiations, and to re- 
port to the court within fourteen days the outcome of such discus- 
sions. Plaintiffs’ counsel shall continue to serve unless relieved of 
such responsibility by order of the court. 
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